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THE COMPTROLLER CAINERAL
OF YHE UNITED UTATES
w

ASHMINGTON, D,C, POB4an

FILE: B3-187882 DATE: Maxeh 9, 19TT

MATTER OF: MeCalsco, Incorporated

DIGEST:

1. Where Covernment's administrative ecror in saie of surplus
property vesulted ia notification of award deing sent to
second highest bidder, sward is unauthor: zed and sust be
set aside, Government is not estopped from denying validity
of award vhe-s it was unaware of facts at time of gward and
putative contractor acts to its detriment on basis of advice
from ron-governmental sourcs, rathar than as result of
Government action.

2, VWhere timely high bid is improparly returned unopened to
bidder snd resubmitted aftar bid opening, consideration of
bid is proper if upon appropriate sxamination it appears
that there was no tampering with envelope containing bid.
However, such examination should be made by Postil Service
rather than agency persmuel.

This protast has been filed by the reéiﬁi&n: of a surplus
sales cortract under Sales Invitation for Bids No. 27-7015, isaued
by the Defense Logistics Agency, Defense Yropsrty Disposal Service
(DPDS), Battle Creek, Michigan, against the agency's atteapt to
set aside the contract on the grounds that the award was made
erronecusly.

The circumstancus surrounding the erroneous award of Item 4
of the solicitation have been reported as follows:

Scaled bids on Sale No. 27-7015 were schel:iled for opening
at 2 p.m., Novasber 16, 1976. An envelope reférencing sale No.
27-7015 was staped as recaived from Aaron Ferer & Scus Co. on
November 15, 197€ st 9:17 a.m. by DPDS, but.nn that same date wan
returned unopened to Ferer after it was inadvertently placed with
a stack of latec bids receivr : for iale No. 27-7016, under which
bids had been opened on Ncvember 11, 1976. The apparent high bidder
on item 4 of wxsle No. 27-7015 was Metalsco, Incorporated, and award
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vas sailed to that firm on Novewber 18, 1976. On the sane date,

but after the notice of award had heen sailed to the protester, ]

a Yerer representative contacted the sales contracting officer .
(SCO0) and complainad that its bid had been improperly classified v
a8 & late pid and that it was high on ftem 4. The SCO advised

Farer to resubmit the bid uncpaned. The bid was received in a

new, larger envelope on November 19, 1976, and the SCO advises

that "a careful examination revealed that the originsl bid had

not been tampered with."

The SCO then telephonically contacted Metalsco to advise of
the erroneocus award. Metalsco in turn advised that ic had receiveld
(apparently shortly prior to receipt of the talephsne call) official
notice of the award ana that it had already sold 2lie material in
the open market based on information received two days prior from
an "unofficial source,” later identified as a comme :.s) bidder's
sarvice, that ite bid was high. ; cnatheless, DPDS ~sdvised Metalico
that the award wvas of "no effect,” ana procesded to uuke awurd for
item 4 to Ferer. Metalsco's protest followed.

‘detalsco aiserts that it received a binding avatd and refers
to pﬂragraph D, Part 3. of the Sale by Refarsnce pamphlet incorporated
by reference into the solicitation, which provides that a writtea
avard mailed within the time for acciptance shall be deemed to
result in a binding contrae:. However, the paragraph alsc provides
that the awarl must be made to the vesponsible bidder whose con-
forming bid ii: mout advantageous to t” ¢ Government, which, of course,
would have been Ferer but for the inadvertent handling of the Ferar
bid.

The statute governing the dilpnsition of lurplus Govcvnncnt

property (40 U.S.C. § 484) requires advertiseuents for kids to be |
made through such ue:hod.. and on such terms, as shall permit full
and free competition wiiich is consistent with the value and nature
of the property, and that award be made to the reaponsible bidder
whose bid, conforming to the IFB, will be most advantageous to the
Governmert, price and other fac:orn considered. This Office has
also held that where the highest ‘bid for the purchale of Govern-
ment surplus sold under competitive bidding vrocedures is solicited,
but through an administrative error award has.been made to the
second highest bidder, the intereltn Torhe United States, as well
as the duty of the contracting officerto lvl“J ‘such contracts to
the highest bidder, require that such unauthorized award be set
agide and award made to the ii‘gheat bidder. B-169550, June 30,
1970; 36 Comp. Gen. 94 (1956). We believe a similsr conclusion
wvst be reacked here. See Rog..s Trading Company, Inc., B-182380,
February 19, 1975, 75-1 CPD 102,
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In so concluding, we are mindful of the fact that the proteuter
resold the property prior to the time it was not{fied of the erronsous
swvaxd, However, we do not believe thir fact can cperate to estop the
Government from denying the validity of the contract. 1la leonard
Joseph any, B-182303, April 18, 1975, 75-1 CPD 235, we held thau
the following iour»ele-nnta must be prosent for an estoppel to arise:

1) the party to be estopped [5?Q!7“Iult koow the
facts;

2) that party must intend that his conduct shall
bs acted upon or must so_act that the party
avaorting the estoppel /Hetalsco/ has & right
t> balieve it is so intcnded;

3) the latter must be ignorant of the true facts;
and

A) it must ‘ely on the former's conduct to its
injury.

Clearly, the first and fourth elements are lacking in this case. The
racord shows that DPDS was unaware of the existence of a aigher did
at the moment it mailed its notice of award to the proteater, and it
was only sibsequeant thereto that Ferer 8 Tepregentative so appiised
DPDS. Moreover, it is not denied that the resale was not based on
any officiai conduct of DPDS in awarding a contract to Metalsce, but
wes based on information received from a commercisl source before the
notice of award had been wsiled. Thus, it cannot be =2oncluded that
DPDS is estopped from denying the validity of the award to Metalsco.
!

Matalsco also questions the wmoral and ethical radfications of
permirting a bidder tne ootion, after bid opening, ¢r resubnicting a
bid even though it had been impenpérly returned. Obviously, the in-
t.grxty of the competitive bid syotem is not served by permitting a
biddez to submit a bid after its competitors' prices have been exposed.
However, in certain circumetances we have allowed such bids to be con-
sidcred vwhere it appeared that the bid had been timely submitted and
had been xwptopcrly handled by the Government. For erample, we have
held that where a bid was erronecusly returned to the bxddcr. that
bid éould he properly submftted and considered if upon examination
it appeared that the uriginal ecvclope had not been opened and
resealed. 50 Cowp. Gea. 325, 327 (1970); B-173306, September 27,
1971.
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In both of the cited casza, howsver, the determination that
the bid envelope had not been tampered with was made after 2xszxina-
tion by the Post Office Crime Laboratory. In this case, of courss,
the exam{nation was made by DPDS officiala. DPDS headquarters
recognigzes that "it would hiive been more desirabla” to have tha
examination made by the Postal Bervice, but states that at this
point it would ‘ot question the determination made by its sales
officials because >f "tho known credibility of the Government
personnel involved, ar well ag the business reputation of /rcrarl "

Ke agree that it is more ;pproprinte for this kind of determina-
tion to be made by the Fostal Service, which has the nccasla:y
facilities and rechnical experiise, rather than by coutracting per—
sonnel who presumably are iu no position to make the tachnical
analysis upon which the determinations made in the previously cited
cases vare based. We think that whenever cuses such as this arise,
‘the agency should immediately rafer the matter to this Office or
directly to tha Postal Sarvice mo that an appropriate znalysis can
be made, Although that was not done here, uﬁd.: the reported cir-
cumstances of this case, and since it appeard that Hetallco does
not asser: tha. te Ferer bid was anything other than what was
originally submitted but only questiorns on ethical grounds the pro-
priety of ever allcwing a bid to be resubmitted jin & case such as
this, we are not inclined to disturb tha award made to Ferer.

Accordingly, the protest is denied.

KA1,
Acting Comptroller General
P of the United States






